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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 3rd day of July, 1993

JOSEPH M DEL BALZO
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10504
V.

DONALD R MORRI S,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge Jerrell R Davis, issued on February
12, 1991, at the conclusion of an evidentiary hearing.' By that
decision the law judge affirnmed an order of the Adm nistrator
suspendi ng respondent's airline transport pilot certificate on an

all egation that respondent, as pilot-in-comand of Conti nent al

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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Airlines Flight 42 on January 30, 1988, was careless in his
operation of the aircraft, in violation of section 91.9 of the
Federal Aviation Regulations (FAR), 14 C.F.R Part 91,° as a
result of danmage whi ch was sustai ned when the DC-10 aircraft's
tail struck the runway on | anding at Los Angel es | nternational
Airport. The Adm nistrator waived the sanction as a result of
respondent's tinely filing of a report under the provisions of
the Aviation Safety Reporting Program

Respondent, who was the non-flying pilot at the tinme of the
| andi ng, contends on appeal that the law judge erred in
sustaining the Admnistrator's order, because the Adm nistrator
failed to produce any evidence that he was carel ess. The
Adm ni strator has filed a brief in reply, urging the Board to
deny the appeal and affirmthe | aw judge's initial decision.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has deternmined that safety in air
comerce or air transportation and the public interest require
affirmation of the Admnistrator's order. For the reasons that
follow, we will deny respondent's appeal.

Respondent clains that the evidence establishes only the
carel essness of the First O ficer, who was nani pul ating the

controls at the tinme of the landing. He argues that to affirm

’FAR § 91.9 [now recodified as section 91.13(a)] provided at
the time of the incident as foll ows:

"§ 91.9 Carel ess or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."
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the Administrator's order,’® nerely because of his status as
pilot-in-command of the aircraft, would require the application
of a strict liability standard. W reject respondent's argunent.

He relies on a faulty recitation of facts and faulty | egal
analysis.® In our view, there is anple evidence in the record to
support the law judge's finding that respondent failed to
exercise his responsibilities and take action which woul d have
prevented this m shap

According to respondent's witten statenent of the incident,

he was nonitoring the instrunents and making altitude callouts
during what he considered to be a normal approach to |anding. As
he made the ten-foot callout, he glanced at the attitude director

indicator [ADI] and noticed a pitch attitude of 9 to 10 degrees.

At the hearing, respondent characterized a pitch attitude of 9°-

10° during a landing with a 50° flap setting as "at the upper

*The First O ficer was al so the subject of an enforcenent
action.

‘Respondent argues that this action is "essentially
predi cated on an effort by the FAA to overcone the | ack of
evi dence by extendi ng and expandi ng the so-call ed Lindstam
doctrine by inputing a regulatory violation to Captain Mrris."
This argunent is fallacious. Consistent wwth Admnistrator v.
Li ndstam 41 C A B. 841 (1964), the Admnistrator's order in this
case charged a 91.9 violation without alleging a specific act of
carel essness. See e.qg., Admnistrator v. Wllianms, NISB O der
No. EA-3588, at 3, n. 4 (1992). The Admnistrator is not relying
on the Lindstam doctrine to "inpute" carel essness to respondent,
nor does he claimthat a strict liability standard shoul d be
applied to respondent. This procedural device nerely allows the
Adm nistrator to establish a particular respondent's carel essness
fromthe entire record, rather than requiring himto produce al
the evidence in his case-in-chief, since the facts surroundi ng
the incident are typically within the exclusive know edge of the

pilot(s).
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limits, and would not describe it as "normal" (TR-136).° He
admts that after noting the AD, he placed his hand, open palm
on the center of the yoke, "with intent of forward pressure."”
(Exhibit G 4).° Seconds later, on touchdown, the spoilers
automatically deployed. As a result, the pitch attitude

i ncreased, and the tail struck the runway.

The Adm nistrator's expert witnesses testified that, while
respondent properly noved his hand to the center of the yoke, the
tail strike could have been avoi ded had he then "caught” the yoke
to prevent any further pitch up, or had he pushed forward, when
the spoilers extended. (Testinony of Inspector Hutsell, TR 49
and 62). According to FAA Inspector Chenell o, respondent shoul d
have exerted enough physical effort to keep the yoke from com ng
back any further. (TR-87). Wen respondent placed his hand,
open palm on the center of the yoke, he admts that he intended
to exert pressure. However, there is no evidence that he
actually did exert pressure on the yoke. 1In the Board's view,

respondent failed to do enough.

*Continental's DC-10 Flight Manual (Exhibit R4) instructs
that, "[i]n a typical approach, a representative pitch attitude

is 5. 0°...However, with a typical lowrate of descent attitude,
the pitch attitude will normally be 8°-9° ..Landing with a 50°

flap setting will decrease the pitch attitude approximtely 1° in
all cases...The tail will conme in contact wwth the runway at a

pitch attitude of...12.5° ..."

‘Respondent testified that he placed his open pal mover the
yoke, not because of a concern with the pitch attitude, but
because the first officer asked himat that time, "where's the
ground?" In our view this added fact | ends nore support to our
concl usion that respondent was required, as pilot-in-conmand, to
take i medi ate action to insure the safety of the aircraft.
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Respondent admts that DC-10 pilots are instructed, and that
he knew, that the deployment of the spoilers would result in an
increased pitch attitude. However, he offers no expl anation as
to why, given this know edge, he failed to act. He argues only
that the responsibility to exert pressure on the yoke was that of
the flying pilot, and, therefore, only the First Oficer was
carel ess. W disagree. Respondent, as pilot-in-command, had the
overall responsibility to insure the safety of the aircraft and

its passengers. Admnistrator v. Chapnen, 5 NTSB 1230 (1986).

Mor eover, under the circunstances presented here, he had as nuch
or perhaps even nore know edge’ than the First O ficer that

| mredi ate action was necessary to prevent an increase in pitch
attitude. Having failed to take action, however, his inaction

can only be viewed as was carel ess under section 91.9.

ACCORDI NGALY, |IT IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The Admnistrator's order and the initial decision are
af firned.
VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

'Respondent testified that the First Oficer was
concentrating on the picture "outside" during the descent, while
he was concentrating on the instrunents.



